PRIA

®

110 Horizon Drive, Suite 210, Raleigh, NC 27615
919.459.2081

eRecording Best Practices for
Recorders

(First draft, May 20, 2021)

WWW.pria.us

This is a proposed-for-adoption draft.
There are still known deficiencies in format which PRIA’s Style Committee will clean up following final
approval.


http://www.pria.us/

PRIA eRecording Best Practices - Recorders Page ii

PROPERTY RECORDS INDUSTRY ASSOCIATION

Copyright Notice, License, Disclaimer
For
Incomplete Work

May 2021

A. COPYRIGHT NOTICE: Copyright © 2021 — Property Records Industry Association (“PRIA”). All rights
reserved.

B. LICENSE: This draft document (the “Incomplete Work”) is made available by PRIA to members and the
general public for review, evaluation and comment only. This document is under development and not a
final version.

PRIA grants any user (“Licensee”) of the Incomplete Work a worldwide, royalty-free, non-exclusive license
(“License”) to reproduce the Incomplete Work in copies, and to use the Incomplete Work and all such
reproductions solely for purposes of reviewing, evaluating and commenting upon the Incomplete Work.
NO OTHER RIGHTS ARE GRANTED UNDER THIS LICENSE AND ALL OTHER RIGHTS ARE EXPRESSLY RESERVED
TO PRIA. Without limiting the generality of the foregoing, PRIA does not grant any right to: (i) prepare
proprietary derivative works based upon the Incomplete Work, (ii) distribute copies of the Incomplete
Work to the public by sale or other transfer of ownership, or (iii) display the Incomplete Work publicly.
Comments on the Incomplete Work must be sent to PRIA.

Any reproduction of the Incomplete Work shall reproduce verbatim the above copyright notice, the entire
text of this License and the entire disclaimer below under the following header:

This document includes Incomplete Works developed by PRIA and some of its contributors, subject to
PRIA License. “PRIA” is a trade name of the “Property Records Industry Association.” No reference to
PRIA or any of its trademarks by Licensee shall imply endorsement of Licensee's activities and products.

C. DISCLAIMER: THIS INCOMPLETE WORK IS PROVIDED "AS IS.” PRIA AND THE AUTHORS OF THIS
INCOMPLETE WORK MAKE NO REPRESENTATIONS OR WARRANTIES (i) EXPRESS OR IMPLIED,
INCLUDING, BUT NOT LIMITED TO, WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR
PURPOSE, TITLE OR NON-INFRINGEMENT; (ii) THAT THE CONTENTS OF SUCH INCOMPLETE WORK ARE
FREE FROM ERROR OR SUITABLE FOR ANY PURPOSE; AND, (iii) THAT IMPLEMENTATION OF SUCH
CONTENTS WILL NOT INFRINGE ANY THIRD-PARTY PATENTS, COPYRIGHTS, TRADEMARKS OR OTHER
RIGHTS. IN NO EVENT WILL PRIA OR ANY AUTHOR OF THIS INCOMPLETE WORK BE LIABLE TO ANY
PARTY FOR ANY DIRECT, INDIRECT, SPECIAL OR CONSEQUENTIAL DAMAGES FOR ANY USE OF THIS
INCOMPLETE WORK, INCLUDING, WITHOUT LIMITATION, ANY LOST PROFITS, BUSINESS INTERRUPTION,
LOSS OF PROGRAMS OR OTHER DATA ON ANY INFORMATION HANDLING SYSTEM OR OTHERWISE,
EVEN IF PRIA OR THE AUTHORS, OR ANY STANDARD-SETTING BODY CONTRIBUTORS TO THIS
INCOMPLETE WORK ARE EXPRESSLY ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.



PRIA eRecording Best Practices - Recorders Page iii

Table of Contents

Executive Summary - Best Practices fOr RECOIAEIS ......ccuuiiiiciiie ettt rae e e 4
(Sl = =Y I o T8 g Yo F= o o TSP 5
THE BESt PraCliCOS ... veiieiie ittt ettt ettt ettt s e s bt e e st e s bt e e bt e e s bt e e sabeesabeesaseeesabee e seeesabeesreeesabeeanns 7
1.  Best Practice: Memorandum of Understanding.......cccccoecuveiiiiiieie et 7
2. Best Practice: RECOIAING FEES. ...ciiiuiiiiiiiiieeectiee ettt e e e st e e e st e e e e tae e e s sataeeeesnbaeeeeansneeeean 8
3. Best PractiCe: DOCUMENT TYPES. ..uuuuuiuiiiuiiiiii e aaaasaaasasnsssasnsnnnnannnes 9
4. BeSt PractiCe: PrOCESS. «..ueeiiiiiiiieiette ettt s s 10
5. BESt PractiCe: INAEX. cueieiieiieiieiee ettt sttt ettt e s be e s bt e st e st e e b e e beenes 11
6. BEST PraCtiCe: IMAGES. ittt ettt e ettt e e e e s s st e e e e e s s s e sabbteeeeeesssaabtbaaeeeeesenannnnes 12
7. BeSt PractiCe: VENUOIS. ...oooiiieiie ettt ettt ettt sttt et st e sa e st e sbe e e sabeesbeesnnteesabeeeaes 13
8.  Best Practice: SUbMIiSSION LIMItatioNns. .....cooeeiieiiiiiieie ettt 14
9. Best Practice: DUplicate RECOINTINGS. ...cccvviieeiiiieeectiie ettt ettt et e e e ettt e e e e are e e e enbae e e enreeas 15
10. Best Practice: Electronic Signatures and Notarizations. .........cccceeeeiieeicciiee et 16



PRIA eRecording Best Practices - Recorders Page 4

Executive Summary - Best Practices for Recorders
eRecording has been steadily progressing throughout the United States since first being utilized

in 1998. Recorders, end-user submitters, eRecording vendors and Land Records Management
System (LRMS) vendors have tested out multiple approaches and strategies over the years. Due
to the wider adoption of and greater reliance upon eRecording, PRIA is repeatedly asked for the

best practices and norms for eRecording processes. This paper sets forth the consensus that has

been reached on 10 eRecording best practices for recorders; however, PRIA recognizes that

there may be differences in the adoption by all recording jurisdictions.

1.

10.

Best Practice: Memorandum of Understanding. The recorder should execute

Memorandums of Understanding (MOUs), contracts, or agreements with each
eRecording vendor that serves the recording jurisdiction, not with each end-user
submitter.

Best Practice: Recording Fees. The recorder should accept fees electronically for

service in the eRecording environment with Automated Clearinghouse (ACH) credit
transactions.
Best Practice: Document Types. The recorder should accept all land title-related

document types for eRecording.
Best Practice: Process. The eRecording process should be more efficient than paper

recording with recording fees that meet state regulatory/statutory requirements.
Best Practice: Index. The recorder is responsible for recording the document and

creating the index.
Best Practice: Images. LRMS and electronic recording software should be configured

to accept images from multiple sources and of varying quality, and it should be able
to improve or enhance the quality and legibility of document information.
Best Practice: Vendors. The recorder should work with multiple Technology

Business Partners.
Best Practice: Submission Limitations. The recorder should communicate any

package-size restriction information or any other limitations specific to the recording
jurisdiction to each eRecording vendor.
Best Practice: Duplicate Recordings. Procedures and systems should be in place to

prevent duplicate recording of a document.
Best Practice: Electronic Signatures and Notarizations. Recording jurisdictions

should accept electronically signed and notarized documents.
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The Legal Foundation

Any discussion of best practices requires a solid foundation. For eRecording, the legal
foundation lies in four key pieces of enabling legislation. The following brief summary is not
intended to provide legal advice.

1. The Federal Electronic Signatures in Global and National Commerce Act (E-SIGN) was
signed into law June 30, 2000.

2. The Uniform Law Commission adopted the Uniform Electronic Transactions Act (UETA)
in 1999. Since then, 48 states, the District of Columbia, Puerto Rico, and the U.S. Virgin
Islands have adopted the UETA.

3. The Uniform Real Property Electronic Recording Act (URPERA), promulgated by the ULC
in 2004, which has been adopted by 35 states, the District of Columbia and the U.S.
Virgin Islands.

4. RULONA and MBA/ALTA Model Act. In addition to ESIGN and UETA enabling the
eRecording process, the Uniform Law Commission has developed a model act that
addresses both in-person and remote online notarization. The Revised Uniform Law on
Notarial Acts (RULONA) provides updated recommendations regarding all notarial acts;
traditional wet-ink notarization; in-person electronic notarization; and remote online
notarization.

The Mortgage Bankers Association together with the American Land Title Association
has drafted a model act that is focused specifically on remote online notarization. In
states where broader updates may not be necessary, the MBA/ALTA model act can

provide a foundation for authorizing remote online notarial acts.

ESIGN and UETA provide for the legal equivalency of electronic records and electronic
signatures with their paper and wet-ink counterparts. ESIGN and UETA are “overlay statutes,”
which means their provisions were intended to work synergistically with all existing legislation.
New legislation did not need to be drafted for every area of each statute that mentioned paper
or ink signatures. Existing and future legislation could rely on the ESIGN and UETA provisions for
moving into electronic processes.

Sections 17 and 18 of UETA provide for the adoption of electronic processes for government
entities. If a state enacts these sections of UETA as set forth in the uniform act, URPERA may
not be necessary for eRecording. If these sections were not included in a state’s enactment of
UETA (or were substantially altered from the uniform formulation), then enactment of URPERA
provides additional authority for recording jurisdictions to adopt an eRecording process.


https://www.govinfo.gov/content/pkg/PLAW-106publ229/pdf/PLAW-106publ229.pdf
https://www.uniformlaws.org/committees/community-home?communitykey=2c04b76c-2b7d-4399-977e-d5876ba7e034&tab=groupdetails
https://www.uniformlaws.org/committees/community-home?CommunityKey=643c99ad-6abf-4046-9da4-0a6367da00cc
https://www.uniformlaws.org/committees/community-home?CommunityKey=8acec8a5-123b-4724-b131-e5ca8cc6323e
https://mbac.org/page/RON
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Among these four pieces of legislation and model acts, eRecording finds a solid legal
foundation. Readers are encouraged to consult with their state association or counsel to

understand the legal requirements for their state.
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The Best Practices

1. Best Practice: Memorandum of Understanding. The recorder should execute
Memorandums of Understanding (MOUs), contracts, or agreements with each eRecording
vendor that serves the recording jurisdiction, not with each end-user submitter.

Purpose: To minimize the number of needed MOUs, contracts or agreements.
Procedures to meet this Best Practice:

e The recorder must first determine whether a written MOU, contract, or agreement
is needed. Consult with legal counsel to determine whether the recording
jurisdiction or state requires an MOU, contract, or agreement.

e The recorder should sign an MOU, contract, or agreement with each eRecording
vendor. The Technology Business Partners, in turn, should be required to have
MOUs, contracts, or agreements with each of their end-user submitters.

e The recorder should include in the MOU information about what is legally
acceptable for submission, e.g., wet-signed documents, electronically signed
documents, and remotely notarized documents.

e The recorder should rely on the integrity of the Technology Business Partners to
conduct due diligence before contracting with end-user submitters.

Recorders do not have written MOUs with the organizations and individuals that submit paper
documents.

End-user submitters may choose not to eRecord in jurisdictions that require individual
submitter MOUs.

MOUs and contracts are legally binding agreements. Requiring additional MOUs or contracts
with end-user submitters adds cost for the legal review process and time for implementing the
ensuing agreements.

Recording jurisdictions which are part of a consortium or access portal which manages
integrations with Technology Business Partners on their behalf may not have need for a
separate MOU with each vendor.
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2. Best Practice: Recording Fees. The recorder should accept fees electronically for
service in the eRecording environment with Automated Clearinghouse (ACH) credit

transactions.
Purpose: To simplify the payment of fees for eRecording.
Procedures to meet this Best Practice:

e Documents should be recorded throughout the business day, culminating in a single,
aggregated daily financial transaction..

e At the end of the day, Technology Business Partners should transfer the daily total of
the recording fees and taxes, as applicable, to the recording jurisdiction via ACH and
funds will be credited into the appropriate accounts of the recording jurisdiction.

e The eRecording vendor should provide a daily reconciliation report that details the
fees remitted for each specific transaction.

Rules and regulations that govern the ACH network are established by NACHA (formerly the
National Automated Clearing House Association) and the Federal Reserve.



https://www.nacha.org/
http://www.federalreserve.gov/paymentsystems/fedach_about.htm
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3. Best Practice: Document Types. The recorder should accept all land title-related
document types for eRecording.

Purpose: To maximize efficiencies for recorders and all end-user submitters.

Procedures to meet this Best Practice:

e The recorder should review, record, and index all submitted documents that meet
statutory guidelines for recordability.

e The recorder should utilize technology to manage documents that may require
routing or additional review through other offices within the jurisdiction.

e The recorder should reference the PRIA XML standard for a suggested list of
document types.

e The recorder should provide updates to document types to their Technology
Business Partners.

Reasonable exceptions for eRecording submissions may include plats and surveys (which may
be large-format documents), documents containing personally identifiable information, or
documents containing information prohibited by law.
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4. Best Practice: Process. The eRecording process should be more efficient than paper
recording with recording fees that meet state regulatory/statutory requirements.

Purpose: To maximize eRecorded document transactions for the recorder and the end-user
submitter. Dealing with multiple recording jurisdictions and varying requirements
complicates the process for end-user submitters.

Procedures to meet this best practice:

e The implementation of eRecording should involve less processing time and be more
streamlined than paper recording.

e The eRecording process should minimize the required index fields, for example,
information needed to calculate recording fees and taxes.

e The recording fees should be consistently applied within a jurisdiction and among
the jurisdictions in a region or state.

e The eRecording process should not necessitate additional documentation or
processes if the same is not required for paper recording, unless there is a need to
comply with state regulatory/statutory requirements.

e Documents should not be rejected based on data formatting.

o The recorder should not reject a document with minor variances or
imperfections within indexing data, which do not prevent processing, indexing,
or archiving.

e A communication system should be utilized which sends rejection reasons (footnote

or endnote) back to the end-user submitter with details on why the document was

rejected. Communicating clear and concise rejection reasons enhances the

recordation process and reduces unnecessary delays.

o The recorder should provide rejection reasons in simple terms to allow the end-
user submitter to make corrections quickly and return the document for
recording.

e |tisimportant for recording jurisdictions to follow these procedures because end-
user submitters send documents to multiple recording jurisdictions having different
requirements. Tracking recording requirements across multiple jurisdictions can be
time consuming and confusing for submitters.


https://member.pria.us/files/resource_library_files/Business_Processes_and_Procedures/USE_Paper_Reasons_Combined_01_28_2020.pdf
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5. Best Practice: Index. The recorder is responsible for recording the document and
creating the index.

Purpose: To meet the legal requirements obligating the recording jurisdiction to create the
index and maintain its accuracy.

Procedures to meet this Best Practice:

e The recorder should require only enough data to identify the document and
properly calculate fees.

e The recorder should not reject electronically submitted documents with minor
variances or imperfections within indexing data, which do not prevent processing,
indexing, or archiving.

e The recorder should maintain and publish its indexing rules but should not expect
the end-user submitter to assume responsibility for the inclusion or accuracy of
critical index data.

Recording jurisdictions have been historically and statutorily responsible for reviewing and
recording documents, as well as for capturing and cumulatively preserving the grantee/grantor
and other necessary index information.


https://member.pria.us/files/resource_library_files/Business_Processes_and_Procedures/Indexing%20Best%20Practices_Style_Markup%20CLEAN.pdf
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6. Best Practice: Images. LRMS and electronic recording software should be configured to
accept images from multiple sources and of varying quality, and it should be able to
improve or enhance the quality and legibility of document information. While submitters
should be encouraged to adopt best practices for producing document images, LRMS
software, recording jurisdictions and intermediate document managers should be equipped
to successfully process documents from multiple sources and technologies.

Purpose: To record and preserve high quality document images in the public land record
systems and archives.

Procedures to meet this Best Practice:

e Identify and utilize various image libraries, image conversion and compression tools
available in the recorder’s technology to preserve the content of documents and to
improve the quality and legibility of images received from document submitters. In the
event the document still has irregularities, manually enhance the document with
imaging tools. These imaging tools could:

o Improve the conversion of images which may include color such as blue
signatures or property drawings or other graphics, preserving the clarity and
color tone of the original document as allowed by a recording jurisdiction

o Improve the conversion of images scanned in greyscale or color format to crisp
and legible black and white images as required by a recording jurisdiction

o Reduce pixelation which is manifested as light or grey text which is marginally
legible, or which may be at greater risk of degradation over time

o Provide for the conversion of images rendered from software rather than optical
scanning devices

o Provide for the conversion of images, which include electronically generated
indicia such as recording stamps, notarial stamps, digital signatures, zoning
stamps, etc.

e Make reasonable efforts to improve the legibility of the image, but if these efforts are
unsuccessful, the recorder may decline the document and return it to the submitter.

e Communicate image requirements for images including paper size, margin
requirements, font size, compression, black and white, orientation and image format.



PRIA eRecording Best Practices - Recorders Page 13

7. Best Practice: Vendors. The recorder should work with multiple Technology Business
Partners.

Purpose: To increase the percentage of eRecording document submissions and ensure
submitters, regardless of their preferred eRecording vendor, or consortium or access portal,
have access to electronic recording services in a recording jurisdiction.

Procedure to meet this Best Practice:

e The recorder should work with multiple Technology Business Partners to increase
the volume and percentage of eRecording document submissions.

e The recorder should verify with the LRMS vendor that their systems are capable of
non-proprietary integration with any electronic recording vendor, intermediate
agent or submitter.

e The recorder should provide a consistent Application Programming Interface (API)
which can be presented to submitters, intermediate agents, and Technology
Business Partners. This may be achieved through the collaboration of multiple
recording jurisdictions within a state.

Recording jurisdictions accept paper recordings from multiple sources: in person, courier
deliveries, Federal Express, UPS, or USPS. Providing access to multiple Technology Business
Partners applies the same logic to electronically delivered documents.
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8. Best Practice: Submission Limitations. The recorder should communicate any
package-size restriction information or any other limitations specific to the recording
jurisdiction to each eRecording vendor.

Purpose: To assure submittal and return of documents to the end-user submitter while
minimizing the chance of rejections of larger packages or batches.

Procedures to meet this Best Practice:

e The recorder should post on the recorder’s website any package size restrictions to
avoid a problem with either acceptance or return of documents.

e The recorder should communicate limitations on the number of documents
submitted in a single package or batch, the number of pages in a single document,
file size and file compression type.
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9. Best Practice: Duplicate Recordings. Procedures and systems should be in place to
prevent duplicate recording of a document.

Purpose: To avoid duplicate recordings which result in extra fees being charged and
confusing entries in the index.

Procedures to meet this Best Practice:

e All parties involved in the eRecording transaction should take an active role in
minimizing the occurrence of duplicate recordings.

e The recorder should ensure their LRMS and Technology Business Partners have the
necessary tools in place to prevent duplicate recordings. The PRIA-MISMO XML Data

Standards include technical methods to minimize duplicate recordings.

e When there is an apparent delay in the processing of a submission, the recorder
should advise the end-user submitter to check with their eRecording vendor before
re-submitting a package for recording.

e When a duplicate recording occurs, the parties should work cooperatively to identify
and resolve the issue.


https://pria.us/resources/pria-technology/
https://pria.us/resources/pria-technology/
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10. Best Practice: Electronic Signatures and Notarizations. Recording
jurisdictions should accept electronically signed and notarized documents.

Purpose: To maximize the volume and efficiencies of eRecording.
Procedures to meet this Best Practice:

e Address specific requirements for the recording jurisdiction per state statutes,
regulations or eRecording commission’s guidance.

e Consult your state recorder’s association for further guidance.

e Adopt policies which place the burden on submitters to ensure that documents
submitted for recording are legally executed.

e Communicate clearly to submitters the policies for accepting electronic signatures
and notarizations.

The Electronic Signatures in Global and National Commerce Act (ESIGN) is a federal statute
that was adopted by Congress and became effective in October 2000. Regarding electronic
signatures, the act states: “A signature, contract, or other record relating to such
transaction may not be denied legal effect, validity or enforceability solely because it is in
electronic form.” 15 U.S.C. §7001(a)(1). Regarding notarization, the act states: “If a statute,
regulation, or other rule of law requires a signature or record relating to a transaction in or
affecting interstate or foreign commerce to be notarized, acknowledged, verified, or made
under oath, that requirement is satisfied if the electronic signature of the person
authorized to perform those acts, together with all other information required to be
included by other applicable statute, regulation, or rule of law, is attached to or logically
associated with the signature or record.” 15 U.S.C. §7001(g). Simply stated, electronic
signatures, including a notary’s use of an electronic signature, have been legally valid in the
United States since 2000.

Additionally, 48 states have adopted the Uniform Electronic Transactions Act (UETA), which
is a model law drafted by the Uniform Law Commission. The language in UETA regarding
the legal validity of electronic signatures and notarization is virtually identical to the ESIGN
language previously quoted.

Further, 35 states have adopted the Uniform Real Property Electronic Recording Act
(URPERA), another model law drafted by the Uniform Law Commission which addressed
the possibility that under certain circumstances, UETA might not be applicable to
recordable documents. When this scenario exists, the adoption of URPERA clarifies that
electronic records are, indeed, legally recordable.
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Understanding that most documents need to be acknowledged to meet recording
requirements in most states, URPERA echoes ESIGN and UETA by stating: “A requirement
that a document or a signature associated with a document be notarized, acknowledged,
verified, witnessed, or made under oath is satisfied if the electronic signature of the person
authorized to perform that act, and all other information required to be included, is
attached to or logically associated with the document or signature. A physical or electronic
image of a stamp, impression, or seal need not accompany an electronic signature.”
URPERA Section 3(c).

All of these statutes have proceeded from the simple concept that an electronic
notarization is a notarization performed with a different tool. An electronic notarization
must meet all of the requirements of a paper notarization, including the personal
appearance and identification proofing of the signer. Rather than changing the nature of
the notarization, electronic notarization changes only the means by which the transaction
is performed.

While ESIGN, UETA and URPERA establish the legal validity of an electronic notarization,
some states believe additional regulations are required before e-notarizations can be
accepted. Notary appointing authorities (usually within the Secretaries of State offices)
may have statutory responsibilities which make registration of the electronic signature that

a notary intends to use when notarizing electronic documents a necessary requirement.



